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QUERY:  Is Provisional Booking Order (PBO) considered a valid and 
enforceable contract under the law? 

______________________________________________________________________ 

This memorandum examines whether a Provisional Booking Order (PBO) for a car 
constitutes an enforceable contract under the Contract Act 1872. The analysis is based on 
the fundamental elements of a valid contract as per the Contract Act and relevant judicial 
decisions. 

 Law of contract and its valid Elements. 

The law of contract is the law of “deals” and “transaction” and is the legal framework 
within which all business activity are conducted. Surprisingly, the law does not provide any 
formal definition of what a contract is. The closest equivalent in ordinary business language 
is the word deal and ordinary definition of a contract is1: 

“A contract is an agreement which the parties intend to be legally binding” 

In order determine if an agreement, such as provisional booking order for a car, is an 
enforceable contract, it is essential to evaluate it against the fundamental elements of a valid 
contract as per the Contract Act 1872. 

1. Offer and Acceptance: There must be a clear offer by one party and an unqualified 
acceptance by the other. This establishes the mutual consent of the parties to enter 
into the agreement. 

2. Competency of Parties: The parties entering into the contract must be competent, 
meaning they have the legal capacity to contract. This typically includes being of 
the age of majority, sound mind, and not disqualified from contracting by any law.  

3. Lawful Consideration: The agreement must be supported by lawful consideration. 
Consideration refers to something of value that is given by both parties to support 
the agreement. It must be real and lawful. 

4. Lawful Object: The purpose of the contract must be lawful. The object is unlawful 
if it is forbidden by law, defeats the provisions of any law, is fraudulent, involves or 
implies injury to the person or property of another, or the court regards it as immoral 
or opposed to public policy.  

5. Free Consent: The consent of the parties must be free and not caused by coercion, 
undue influence, fraud, misrepresentation, or mistake. 

6. Intention to Create Legal Relations: The parties must intend to create a legal 
relationship and have a mutual understanding of the agreement.  
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7. Certainty and Possibility of Performance: The terms of the agreement must be 
certain and not vague. Additionally, the agreement must be capable of being 
performed. 

8. Not Expressly Declared Void: The agreement must not be one that has been 
expressly declared void by law. 

 Freedom of Contracts. Forms of agreements and requirement of 
law. 

Freedom of Contract is one of the few legal maxim which means exactly what it might be 
expected to mean. It is entirely up to the parties what to contract, to decide the subject matter 
and the terms of that contract and to decide whether and in what way those terms are to be 
recorded, unless for a particular nature of contract, it is required by law to be recorded in 
writing.  The law which fundamentally governs with the agreements or contracts is the 
Contract Act 1872. In this legislation, there is no provision which requires that an agreement 
or contract ought to be in writing nor any formal form has been prescribed if the terms and 
condition of an agreement or contract are reduced into writing. It however has been 
expounded in a catena of judicial decisions that contract may be either in writing or oral. In 
a recent judgment, the Hon’ble Supreme Court of Pakistan, in case Said Rasool vs 
Maqbool Ahmed and others (2023 SCMR 1390) has eloquently elucidated validity and 
proof required by law for both oral and written contracts. In this context, it would be 
advantageous to delineate the principles articulated in the aforementioned case in a 
sequential manner as under.    

Oral Agreements as explained in the case 

Oral agreements are contracts that are not written down but are still enforceable under the 
law if they meet certain criteria. According to Section 2(h) of the Contract Act, 1871, an 
agreement enforceable by law is a contract, and Section 10 of the same Act states that all 
agreements are contracts if they are made by the free consent of the parties competent to 
contract, for a lawful consideration with a lawful object, and not hereby expressly declared 
to be void  The Supreme Court of Pakistan recognized that oral agreements can be valid 
and enforceable when the necessary ingredients for a valid contract are proved through 
cogent evidence by the party relying upon it. 

Written Agreements discussed in the case. 

A written agreement is a formal document that declares the consent of the parties to any act 
or thing to be done by some or all parties through the process of writing. It is a tangible 
record of the terms and conditions agreed upon by the parties. For certain types of 
agreements, particularly those pertaining to financial or future obligations, attestation by 
witnesses is required under Article 17(2) of the Qanun-e-Shahadat Order, 1984, which is 
essential for the validity of the agreement. The written document should not be used as 
evidence until the attesting witnesses are called for the purpose of proving its execution as 
per Article 79 of the QSO, 1984. 

A pensive analysis of the above exposition of law, it can be understood that where the parties 
to an agreement intend not to be bound until their agreement is reduced to writing and 
signed, neither party is bound until the writing is executed, singed by witnesses as required 
under article 17 of the Qanoon-e-Shahadat Order 1984 as well as proved as contemplated 
under article 79 of the Order ibid.  However, if the parties intend to bind themselves orally 
or by their conduct, with the further intention of reducing their agreement to a writing after 
the oral agreement is made, the written agreement of the completed oral contract remains 
unaffected even if it is not signed by either party, by the witnesses or proved as per the 
dictate of article 79 of the Order.  
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 What is a Provisional Booking Orders?  

Provisional Booking Orders (PBOs) are preliminary agreements or reservations made by a 
customer with a company for the purchase of a product, such as a vehicle, which is yet to 
be delivered. These orders typically include terms and conditions that outline the rights and 
obligations of both the buyer and the seller prior to the final sale and delivery of the product. 
Where it satisfies the elementary constituents of a contracts namely offer, acceptance, 
consideration etc. it qualifies to a binding and enforceable contract and so far as it the 
requirement of article 17 and 79 of the Order ibid are concerned, the test established in case 
of Said Rasool (supra) should be applied to safely reach to a conclusion.           

 Judicial Perspective 

A wade through the available precedents deciphers that the Courts not only have recognized 
provisional booking orders as valid concluded contracts but also have issued orders for their 
specific enforcements under the purview of the provisions of Sale of Goods Act 1930. To 
boot, in case reported as Agha Saifuddin Khan vs. Pak Suzuki Company Limited (1997 
CLC 302) the Hon’ble High Court of Sind has recognized provisional booking order as a 
valid contract and issued interlocutory orders for directing the Company for delivery of the 
vehicle to the custody of the Court for its delivery to the plaintiff in the event of success of 
the case, subject to payment of price. The Court has also discussed the specific provisions 
of the Sales of Goods Act 1930 which provides for remedy to the purchaser for specially 
enforcing contracts for purchase of goods.  Excerpts of the relevant paragraphs are 
reproduced for ease of reference: - 

“8. The word "provisional" has been defined in the Black's Law 
Dictionary (VIth Edition) as temporary, preliminary, tentative, taken or 
done by way of precaution or ad interim. In the Ballantine's Law 
Dictionary (IIIrd Edition) the word "provisional" is defined as that which 
is merely temporary, or for the time being, for the occasion and as 
excluding the idea of permanence. In Stroud's Judicial Dictionary, the 
word "provisional" agreement is defined which may not mean tentative 
but may mean something which is going to operate until something else 
happens. To some extent, the word "provisional" and "tentative" are 
synonymous. Both these words mean something which is temporary and 
not final. Whenever these words are used in any-contract, then these 
words have to be read with reference to the context to such agreement. 

  
9. Mr. Maqsood has relied upon section 57 of the Sale of Goods Act in 
support of his contention that in the present circumstance, as alleged in 
the plaint, the plaintiff is entitled for the suit for damages and not entitled 
to sue for the delivery of the non-delivered goods. I am not impressed by 
this argument. This is riot the spirit of Chapter VI of the Act 1930. In my 
view, under section 57 of the Sale of Goods Act, the buyer is entitled to sue 
the seller for the damages where the seller wrongfully neglects or refuses 
to deliver the goods. In the present case, the defendants have not denied or 
neglected to deliver the goods. On the contrary, it appears from their 
pleadings that they are willing to deliver the same but subject to the 
conditions as argued hereinabove. There is another provision available in 
the Act, 1930, which is section 58; and which is reproduced hereunder":-- 
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In addition, in case Noor Jan and others vs Saleem Shahadat (2022 SCMR 918), the supreme 
Court while deciding an appeal in which the subject matter was token receipt which was 
considered as a valid and enforceable agreement by holding as under:- 

In this context, it is also important to note that in case Sheikh Akhtar Aziz vs. Mst. Shabnam 
Beguim and others (2019 SCMR 54) examined a token receipt which was relied on by the 
parties as valid contract and viewed that said token receipt did not fulfil the constituent 
element of a valid and concluded contract. Relevant portion of the judgment is reproduced 
for easy reference: - 
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In case Messrs Indus Motor Company, Limited in the matter of show cause No. 15 dated 
13th March 2013 reported as (2015 CLD 795)    

 

 
 Cardinal principles governing suit for specific performance of 

contract 
 

It is significant to add here that it is cardinal principle of law governing suits for specific 
performance of contracts, be it related to moveable and immovable property,   that the 
plaintiff has to demonstrate his intention that throughout the time from execution of the 
Contract till the filing of the suit. This principle has been established in a number of cases. 
In case  

6. Admittedly, neither Matiullah nor his legal heirs (the petitioners herein) tendered the 
balance sale consideration to the sellers (respondent Nos. 4 to 10) nor deposited the 
same in court, if they had refused to receive it. Not paying the balance of the sale 
consideration constituted violation of an 'essential term of the contract that on his 
(buyer's] part remains to be performed' (clause (b) of section 24 of the Specific Relief 
Act). Therefore, for this reason too the specific performance of the purported contract 
could not be enforced. Matiullah and the petitioners also did not demonstrate that they 
were ready, able and willing to perform their obligation to make payment of the balance 
sale consideration. We also want to disabuse the oft repeated contention that a buyer is 
only required to tender sale consideration, or the balance thereof, if so ordered by the 
court. A buyer who seeks the specific performance of a contract must perform or 
demonstrate that he is ready to perform the essential terms thereof, which would include 
the payment of sale consideration.    

 Conclusion: 

In conclusion, the analysis of the legal framework and the judicial interpretations thereof, 
affirm that a Provisional Booking Order (PBO) can indeed be considered a valid and 
enforceable contract under Pakistani law, provided it encompasses all the essential elements 
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of a valid contract, such as offer, acceptance, consideration, and the intention to create legal 
relations. The courts in Pakistan have recognized the enforceability of PBOs, particularly 
when the terms are explicit and the parties have adhered to their contractual obligations. 
Such contracts may be specifically enforced through Courts in suits for specific performance 
of Contract but the Courts deciding such suits should be guided by the principles settled by 
the Superior Court.  

 

 


